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DATE 24 November 2015 

CLIENT JMA Parties and staff of the Jenolan Village  

SUBJECT 
Government withholding key water documents from 
Administrative Decisions Tribunal 2013-2014.	

SCOPE 

Between 2003-2006, the Jenolan Caves staff found that by consuming water 
supplied by the government they became unwell. This led to the businesses in 
the village obtaining independent expert water tests to determine whether the 
water was potable. Tests noted the water was not fit for human consumption. 
The government was asked to examine their water management practices at 
Jenolan Caves. It responded claiming that its unfiltered water was fit for human 
consumption, as their tests noted no abnormalities. 
In October 2011, the JMA principal, Mr Templeton, wrote to the Minister for 
Justice, Greg Smith SC, Premier O’Farrell, Environment Minister Parker, 
Health Minister Skinner and Member for Bathurst Toole, setting out details of 
the water issues. In March 2012, the government replied stating the water 
quality issues were adequately addressed at the time, and no further inquiry 
was warranted. In June, the JMA Parties filed an application under the GIPA 
Act, which led to orders by the Administrative Decisions Tribunal requiring the 
government to provide all documents in relation to water. Three years later, 
documents were provided to ADT indicating the water issues were never 
investigated. A recent document obtained under the GIPA Act provided 
evidence that relevant documents were concealed from the Tribunal. 

RECOMMENDATIONS 

That the government investigates allegations it misled the Administrative 
Decisions Tribunal in 2013-2014 regarding the provision of potable water, and 
compensate the damaged parties for acting to harm public health and destroy 
the value of property.  

Counter 
 Corruption 

Analysts 
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GOVERNMENT MALICE 

Premier Baird has not responded to the Counter Corruption Analysts’ (CCA) 
report in relation to allegations the NSW Labor Government acted to damage the 
businesses at Jenolan Caves between 2003-2006. The water quality at Jenolan 
was a concern to the businesses during this period. This was due to the 
unwillingness of the Labor government to install water filtration and replace 
breaking water infrastructure.  In particular, the Department of Premier and 
Cabinet (DPC) and the Office of the Environment and Heritage (OEH) failed to 
rectify this problem. We note the NSW Liberal Government made misleading 
and untruthful statements in relation to its duty to investigate these allegations. 

The documents provided to the CCA note that each of the businesses operating 
in the Jenolan Village during this period referred their concerns to a considerable 
number of government members and staff. There was considerable evidence 
available to the DPC that the frequent breakages of water pipes and the 
subsequent issues in relation to filtration damaged the businesses and placed 
public health at risk. Between 2002-2006, the water problems continued to 
damage confidence in the tours and destination, which meant the food and 
beverage businesses were adversely affected; if not financially destroyed. The 
attached photographs show the problems that the 4.5 star rated hotel and all of 
the businesses were faced with as a result of the government’s dishonest 
conduct at that time. 

The water provided to the public during this period was dangerously 
contaminated. In documents filed by the government in 2013-2014 at the 
Administrative Decisions Tribunal, it can be confidently stated the government 
knew this. These documents provide evidence that the government was 
meticulously briefed on these problems during the three years that the water 
risked public health. The government knew that the water samples taken from 
within the leased are failed to comply with the Australian Drinking Water 
Guidelines (ADWG). On evidence the government submitted to the Tribunal, it 
was aware the guidelines and failed to comply with them. 

The documents obtained by the JMA Parties and referred to the DPC, noted 
when Mrs Bayne and the JMA Parties attended the Tribunal, Mr Templeton and 
other people working at Jenolan Caves were concerned about the lack of 
investigation by the government. Subsequently, this group obtained a number of 
expert reports that support the JMA Parties’ concerns that the water at Jenolan 
Caves during 2004-2006 was contaminated at levels dangerous to immune 
compromised people visiting the Caves.1 Reports obtained by the JMA Parties 
were sent to the DPC with their only response being denial.  
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Expert Reports 

In 2005 when the water problems were widely recognised by the employees at 
Jenolan Caves, the JMA Parties obtained a number of independent water 
experts’ reports. These expert reports were obtained from Sonic Health Care 
microbiologists, Ecolab Water Care Services, respected engineers Medland 
Metropoulos and JK Humphreys Engineers to assess the statements being 
made by the government against the evidence of water quality problems at 
Jenolan Caves. At no stage could the government claim the evidence relied on 
by these experts was flawed.  

ECOLAB WATERCARE SERVICES’ REPORT2   

The Ecolab Water Care’s report affirmed the toxicity of the water and 
recommended “that an alternative water source be provided as the current 
supply does not have an appropriate microbial control program and is not 
acceptable as a safe potable water supply. The water, if consumed by the 
general public is placing that person/people at risk of exposure to a potential 
health risk.”3  

Whilst the report states, “a total overhaul of the current system is advised to 
reduce the increased risk associated with the current system,” this document, 
included in the papers provided by DPC to the Tribunal, was ignored by the 
government. There is no evidence that it considered or addressed the Ecolab 
recommendations.  

Two weeks after the government received the Ecolab report, it is noted that it 
considered the issues relating to substandard drinking water. Furthermore, the 
assessment by CCA refers to this point. 4  The CCA’s research into the 
contrasting water test results obtained by the government and those collected 
from within Caves House comments on this. The documents that were filed by 
the government with the Tribunal failed to explain this inconsistency. This failure 
by the government to identify the causes of the varying results was negligent.  

During this period the water that the government collected from outside the 
unused laundry was consistently found uncontaminated yet independent expert 
tests of water collected from within Caves House found the opposite stating it 
was unfit for human consumption. In light of these discrepancies there were no 
documents filed by the government at the Tribunal that provided an insight into 
whether it considered this was important. It is however noted in Andrew 
Fletcher’s water report5  that “the ADWG provide an authoritative Australian 
reference for use within Australia’s administrative and legislative framework to 
ensure the accountability of drinking water suppliers (as managers) and 
state/territory health authorities (as auditors of the safety of water supplies).”6 
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SONIC HEALTH CARE REPORT 

This report dealt specifically with the risk to public health as a result of the water 
quality that was now being tested by independent experts.  

The SONIC report states “the thermotolerant coliform count is used as an 
indication of the safety source water and the effectiveness of disinfection and 
storage system. The results on the 19 water samples collected today showed 
varying levels ranging up to 35 colony forming units per ml all water having 
passed through the UV filtration system. The desirable level is less than 1cfu/ml 
(emphasis added by author). The implications of high thermotolerant coliform 
counts in water meant to be ingested are diarrhoeal illness, eg Salmonella or 
Campylobacter bacteria, or a parasitic infection with Giardia or Cryptosporidium. 
Diarrhoea and vomiting may result from waterborne viruses and there is a 
possible risk from Hepatitis A.”7 While the government was in possession of the 
documents that showed contamination in the water, it appears that their actions 
were either negligent or deliberate.  

MEDLAND METROPOULOS’S REPORT8  

This report endorsed the view that “E.coli and total coliforms greatly exceed 
those recommended by Australian Drinking Water Guidelines and concur that 
the water samples taken from the Trust top tanks (which supply Jenolan Caves 
Reserve) indicate the water if consumed by the general public, is exposing those 
persons to a potential health risk. In our opinion, the water supply is currently 
poorly managed and the lack of actual filtration to remove particulates within the 
water is a critical fault. Our own inspection of the site tanks and the photos taken 
of the inside of the tanks shows large quantities of matter which appears to have 
fallen into the access panels in the top tanks. We recommend filtration be 
installed as a matter of urgency.” This document was also included in the 
government’s collection filed with the Tribunal.  

By this stage there can be little doubt that the government intended to provide 
unfiltered, toxic water to staff and unsuspecting tourists for a period of two and a 
half years.9 Within a few weeks of acquiring the hotel lease, the government 
installed filtration. The conduct of the government in this instance appears to be 
wholly or partly based on improper motives and was otherwise wrong. In 
documents obtained under the GIPA Act it is noted that the government had 
already obtained a quote to install filtration in March 2006, 3 months before it 
acquired the hotel.10   

This supports a view that the government knew the water was contaminated, but 
was willing to harm public health to secure the hotel on favorable terms.    
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JOHN HUMPHREY’S ENGINEERING11 

The Mr Greg Wilkinson, solicitor, Oberon commissioned the JK Humphreys 
Report in order to determine whether the government had acted improperly. 
Humphreys’ recommendations supported the view that the water at Jenolan 
Caves was contaminated and states that “the public should be advised not to 
consume water from the taps in the Jenolan Caves precinct, thus avoiding 
potential risk to Public Health. This… [should] stay in place until such times as 
proper filtration/sterilisation is in operation and proper testing has been 
introduced.” Once this information was made available to the JMA Parties, they 
erected signage outside Trails Bistro warning the public not to drink water from 
the taps; this was immediately removed by the government. This report was also 
included in the bundle of documents provided by the government to the Tribunal.  

Throughout this period, despite the evidence held by the government and filed 
with the Tribunal, the government relied on Andrew Fletcher’s file note that “the 
Australian Drinking Water Guidelines are not mandatory legally enforceable 
standards.12”  

AGING INFRASTRUCTURE 

In regards to breaking water pipes, the government’s report noted that this was 
due to aging water infrastructure.13 There is also evidence that the government 
was aware that the breaking pipes were causing damage to the businesses. In 
an Internal Trust Report of 2003,14 it was identified that the staff of the Jenolan 
Caves businesses were often not available to repair water failures when they 
occurred15 even though the Trust’s internal memorandum stated it would ensure 
a qualified staff member would be available at all times to repair the problems.16 
The memorandum also identified that water failures would place severe 
constraints on the operation of businesses and suggested a backup water 
supply be considered,17 however, none of these solutions were implemented.  

The failure to replace the breaking pipes was a breach of the contractual 
agreement made on the 29 June 1990 between the Jenolan Caves Trust and 
Silkbard Pty Ltd (the lessee). In this agreement, the Trust was contractually 
required to18: 

o Provide water suitable for human consumption and sewerage disposal 
at all times;  

o Maintain all equipment related to water supply, sewerage disposal;  

o Carry out preventative maintenance of worn or faulty equipment every 
30 days; and  

o Provide emergency maintenance when requested by the lessee.  
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Due to the government failing to carry out these contractual obligations, the 
businesses in the village of Jenolan Caves suffered significant detrimental 
financial hardship from the damage caused to Caves House reputation and the 
risks to public health. 

As the relevant reports on the water quality of Jenolan Caves were contained in 
records the DPC provided to the Tribunal, it cannot be alleged it was negligent.  
Rather, the government’s conduct to not provide potable water to the staff and 
public in the village was. Further, it is also evident that the government made a 
conscious decision to not replace the aging infrastructure while private operators 
were operating the hotel. 

The deceptive and dishonest conduct by the government was intentional. 
Documents obtained during the Tribunal hearing in 2013-2014, provide evidence 
that the government did not intend to investigate the water quality problems at 
Jenolan Caves or replace the aging infrastructure during the period that the 
businesses were being run by private operators. 

The DPC, in a letter dated 28 March 2012, stated: 

“the issue of water quality at Jenolan Caves was the subject of 
considerable investigation and correspondence during the years 2004-
2006…the Government is satisfied that matters relating to water quality at 
Jenolan Caves were adequately addressed at the time and has formed 
the view that any further inquiry is not warranted.” 

However, this was not truthful. In fact, the JMA parties obtained a File Note by 
Melissa Watt, dated 22 August 2012, under GIPA application (DPC 12/01605). 
The File Note, obtained on the 12 November 2015, states:  

“Meeting with Ray Donovan to discuss one internal review application…Ray 
confirmed that to the best of his knowledge, DPC and JCT [trust] did not carry 
out any investigation arising from any correspondence sent to the Attorney 
General and there were therefore no investigation reports to provide.” 
 
Therefore, based on the evidence provided above, the DPC’s claim that it had 
adequately addressed the water problems was intentionally dishonest. 
Furthermore, the JMA Parties have filed numerous GIPA applications to the 
DPC on this matter, yet it was only this year that the 2012 document was given 
to them. This suggests the DPC withheld this document to intentionally mislead 
the JMA Parties and the public that an investigation had taken place.  

The government’s allegations were not only limited to untruthful statements 
regarding the water. Evidence also suggests the Trust Board was removed 
unlawfully so that government instructions to not spend government money to 
benefit the lessee, which would have included repairing the water systems, did 
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not take place until the government acquired the property three years later at a 
significant discount.  

From 2004-2006, the Liberal Party was aware that the water problems at 
Jenolan continued. The JMA Parties provided the above documents to Premiers 
O’Farrell and Baird in the belief that they would deal with the water issues in a 
responsible and truthful manner. The recent documents obtained from DPC note 
the Director General of that Department may have been complicit with 
concealing documents from the Tribunal. 

On 10 May 2013, following an application to the ADT by the JMA Parties, the 
government was ordered to provide the Tribunal with copies of:  

All water quality investigation reports held by the Jenolan Caves Reserve 
Trust, the Government and its agencies, and correspondence in relation 
thereto, during the years 2004-2006.  

In light of these experts’ reports and a petition signed by all the staff working in 
the food businesses at Jenolan during this period, the DPC failed to act as a 
responsible landlord. Its failure to investigate allegations its’ staff acted 
dishonestly by concealing documents relating its decision not to repair the water 
at Jenolan Caves on 3 September 2003 until it acquired the lease, introduced a 
level of dishonesty that is unacceptable in the public sector.  

Yours sincerely, 

 

Russell Cousins 
Chairman 
Counter Corruption Analysts 
Suite 101, 15 Albert Avenue 
BROAD BEACH QLD 4218 
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