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Our ref: 151118 NAB Priestleys’ case 

 

 

NAB’S AGRIBUSINESS CONTRACT 

 
We note the most relevant way to explain this matter is to refer the NAB Directors 
to the Tasmanian Small Business Council’s (TSBC) submission to Joint Federal 
Parliamentary Committee’s Inquiry into Impairment of Customer Loans.1  

DATE 18 November 2015 

CLIENT Chris Priestley and Claire Priestley 

SUBJECT 
National Australia Bank’s failure to investigate the Priestleys’ 
allegations that its agribusiness contract was dishonest.	

SCOPE 
 
The Priestleys claim that in 2004 the NAB provided them with a contract under 
which it would comply with the Code of Banking Practice and investigate all code 
breaches. Following a record drought in 2010, the bank required the Priestleys to 
repay the loan in full. 
The Priestleys claim the bank could do this as it could rely on the unpublished 
constitution of the CCMC. The constitution meant the code compliance monitors 
could not investigate allegations the bank breached the Code. The Priestleys, at 
the insistence of the bank, attended mediation in 2010, whereby, without their 
knowledge, they lost their rights to have complaints investigated. 
The NAB then, having relied on an unconscionable contract, sold the Priestleys’ 
farm, at less than its reported value, yet the bank still made a significant profit of 
between $2-3 million, and kept this money for costs and penalties.  
 

RECOMMENDATIONS 

The NAB should comply with Martin Committee’s recommendation that “banks 
provide opportunity for customers to report suspicions of fraud and corruption”  
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The TSBC submission stated: 

The Code of Banking Practice, 1993-2014  

Following increases in deregulation, the Code of Banking Practice was born in 
1993 as a result of the Martin Committee’s recommendations2. However, the 
Code today is clearly not the instrument that the Martin Review envisioned. 
Instead, leading banks, including the NAB, have dishonestly misled the public 
as to their customers’ rights under the amended 2003 and modified 2004 
versions of the Code.3 

The Martin Committee 

The Martin Committee on Banking and Deregulation was commissioned in 
response to allegations of abuse by banks and financial institutions in 1991. In 
its report, “Pocket Full of Change”, it approved the Campbell Review’s findings, 
and further recommended a Code of Banking Practice, which was contractually 
enforceable by bank customers and subject to ongoing monitoring”.4  

It recognised the cost of holding banks to account for breaches of consumer 
protections through the court system was prohibitive to bank customers. In 
response, the Martin Committee members recommended the creation of 
alternative dispute resolution schemes that would enable customers of banks to 
have their disputes arbitrated cheaply, quickly, and fairly outside the courts.5  

The result was the creation of the 1993 Code of Banking Practice (the Code), 
which came into effect in 1996 and subsequently revised (and changed) on 
several occasions. 6 

Unconscionable Evolution 

The Code was created and managed by the Australian Bankers’ Association 
(ABA), comprising the Chief Executives of subscribing banks. The CEO’s of the 
NAB between 2004 and 2010 included Frank Cicutto,7 John Stewart,8 Ahmed 
Fahour9 and Cameron Clyne,10 the latter being CEO during the period when the 
Priestleys’ loan was called in.  

The ABA claimed the Code was the “banking industry’s customer charter on 
the best banking practice standards”.11  

In response to the findings of the Martin Committee, the Code compelled banks 
to create alternative dispute resolution schemes. All disputes, the Code 
reported, were to be investigated by the subscribing banks. It practices were 
intended to be based on a set of principles upon which banks, consumers and 
government would all agree.12 The Preamble to the Code, states banks would: 

“Promote good banking practice by formalising standards of disclosure and 
conduct which the Banks that adopt the Code agree to observe when dealing 
with their customers”.13  

The Priestleys’ contract, which included the Code, has since been utilised as a 
vehicle for deceit, allowing the NAB to mislead its individual and small business 
customers. Its customers, including the Priestleys, were not informed of the 
banks ‘dishonest constitution’ governing the Code Compliance Monitoring 
Committee (‘CCMC’).  
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The NAB and other subscribing banks’ CEOs introduced this constitution at or 
about the same time they adopted the 2004 Code. It allowed the NAB to 
mislead customers in regards to the banks’ obligations. 14 

In 2004, NAB faced significant public criticism in the media, daily. However, 
despite these events, the bank failed to accept that it had to change its 
irresponsible culture. The following quotations were taken from an earlier 
submission presented to the Federal Parliament in 2010.15  

National Australia Bank 200416  

“The events of 2004 were the catalyst for renewal of its Board17. Since 2004, 
a total of eight new directors have been appointed and the bank published its 
commitment to meeting high standards of corporate governance.  

Its Corporate Social Responsibility Report 18  stated the Board has 
responsibility for the corporate governance. The Board believes governance 
is a matter of high importance and will ensure the bank operates with a 
culture of greater openness and honesty and with greater transparency and 
will provide high quality, relevant and credible information that contains a 
complete picture of the banks performance that can be trusted.  

During the past year, the bank reported having 746 complaints referred to the 
BFSO. In its Social Responsibility Report, no mention was made as to how 
many complainants alleged code breaches, or how many complaints in total 
were received from its individual and small business customers.  

The Board members did not comment on how effectively the Committee 
found their IDR procedures were being managed, nor did they comment on 
the bank having prior knowledge of the Association’s constitution when the 
Board adopted the modified code.” 

“During 2003/ 2004 NAB Directors 19 

Charles Allen, Chairman 20 
Graham Kraehe 21 
Michael Chaney 22 
Frank Cicutto 23  
John Stewart 24   
Ahmed Fahour 25  
Michael Ullmer 26 
Geoffrey Tomlinson 27 
John Gordon Thorn 28  
Catherine Walter 29 
Kenneth Moss 30 
Edward Tweddell 31 
Brian Clark 32 
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Michael Williamson 33 
Daniel Gilbert 34 
Paul John Rizzo 35 
Jillian Segal 36  
Robert Elstone 37 

Having considered events of 2004 that the NAB was defending, this recent 
review continues to raise questions about the NAB culture at that time. In 
regard to its compliance with code and rights of customers, the recent Federal 
Parliament report on ‘Impaired Bank Loans’ provides an insight into the NAB’s 
practices since 2004.38  

The Revised Code 

Mr David Bell, the CEO of the ABA, when referring to the revised Code in 2003, 
claimed that the ‘second generation code’ would be:  

“An effective demonstration to the Government that self-regulation works, and 
is a real alternative to the heavy hand of legislation”. 39 

Under “key commitments” in the 2003 Code, clause 2.1 provided:  

“We [the banks] will: 

(d) provide information to you in plain language”.40  

However, the inclusion of ambiguous and misleading definitions of terms, which 
muddied the framework and obligations of banks set out under the 2003 
version, had the effect, and arguably the intent, of obscuring customer’s rights 
under the Code so that it was certainly not in plain language.41  

In clause 40 of the Code, the ABA, on behalf of the NAB and others, included a 
range of definitions, which had the effect of confusing and misleading all their 
agribusiness customers, when read in conjunction with the rest of the 2003 
version. In particular, the term “dispute means a complaint by a customer in 
relation to a banking service.” 42 ‘Banking service’, for the purpose of limiting 
this definition in the Code, “means any financial service or product provided by 
us”.43  

This pair of definitions is contrary to clause 35.7, regarding the banks’ (and 
NAB’s) commitment to providing an internal dispute resolution processes: 

“Available for all complaints other than those that are resolved to your 
satisfaction at the time they are drawn to our attention”.44 

Having regard to these definitions, it appears that the obligations of the NAB 
set out under clause 35 in the Code, regarding internal dispute resolution,45 
were not actually intended to be binding on the bank, despite the inference to 
the contrary above. This is because the bank can claim it is obligated to 
investigate only complaints in accordance with the definition of “dispute”.46  

This, in turn, would seem to have distorted the level of protection that the NAB 
actually afforded its consumers under the Code.  
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The effect of this is that the NAB might later be able to argue that only some 
parts of the 2003 version were actually binding. These ambiguous definitions 
were only part of the true purpose of the Code, allowing the bank to avoid its 
contractual responsibilities.47  

The Modified Code 

The 2004 modifications to the Code had the effect (and arguably the intent) of 
further misleading NAB customers. Now, the level of protection actually 
afforded to its individual and small business customers under the banks 
contract was further diminished. 48 

This was achieved with the support of the CCMC, the regulatory body that the 
subscribing banks’ established to address concerns with claims banks failed to 
comply with the Code. However, it has subsequently been suggested that the 
CCMC was an agency of the subscribing banks, having been appointed, paid 
and approved by the banks, to conceal the deceptive conduct. 49 

The Code subscribing banks’ industry body, ABA, had stated the CCMC is to 
have:  

“A very important role, especially when it comes to taking action against a 
bank... the code is contractually binding, so a regulator might even consider 
action of its own”.50  

Further, the Chairman of the CCMC stated:  

“The [Code Compliance Monitoring] Committee will be able to receive 
complaints from anyone who thinks that a bank has breached the code. [It] 
will have the power to investigate that complaint and decide whether a breach 
has occurred.”51  

The NAB adopted the 2004 Code, which was to be monitored by the 
independent CCMC. The banks’ (including the NAB’s) CEOs guaranteed their 
customers that the modified Code would grant and confirm existing rights to 
customers,52 particularly with regard to complaint handling.53 Furthermore, the 
NAB assured its customers that the CCMC had been set up as an independent 
body with independent consumer, small business and banking 
representatives.54  

These assurances would have given the impression to the public and NAB’s 
customers in 2004 that “any person may make a complaint to the CCMC about 
a breach of the code.”55  

The Bank’s Own Regulator  

The 2004 Code provided, in clause 34:  

(b)  “That the CCMC’s functions will be: 

(i) To monitor our [the banks’] compliance under this Code; 
(ii) To investigate, and to make a determination on, any allegation from  
  any person that we have breached this Code…and 
(iii) To monitor any other aspects of this Code that are referred to the 
  CCMC by the ABA”.56  
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Although the Code seemed to instruct the CCMC to investigate “any allegation 
from any person”, this was not the case. In reality, modifications in 2004 
simultaneously introduced an unpublished constitution, binding on the CCMC, 
providing exceptions to the CCMC’s power to investigate particular breaches of 
the Code.57  

By withholding the terms of the constitution from the public, the NAB has 
dishonestly used the Code to mislead customers as to the power of the CCMC 
to ‘monitor and investigate’ any complaints brought to its attention. In binding 
consumers to a contract based on a Code that was deceptive, it caused 
thousands of NAB customers to suffer financial disadvantage.58  

The NAB and the CCMC’s conduct since 2004 might be described as 
fraudulent, under the Crimes Act.59  

The definition of fraud is provided under section 192E of the Crimes Act 1900 
(NSW):  

(1) A person who, by any deception, dishonestly: 
(a) Obtains property belonging to another, or 
(b) Obtains any financial advantage or causes any financial disadvantage, 
     is guilty of the offence of fraud.60  

For the purposes of this definition: 

“Dishonest" means dishonest according to the standards of ordinary people 
and known by the defendant to be dishonest according to the standards of 
ordinary people. 61 

In light of the NAB’s dishonesty regarding the 2004 Code, it would appear that 
its conduct or practices are consistent with the definition provided in the Crimes 
Act.62  

The Code, a Legally Binding Contract  

The Code is misleadingly presented as a legally binding contract between the 
bank and its customers. This position is affirmed by the General Standard 
Terms (Annexure B), a part of standard banking contracts in Australia, which 
sets out in clause 35: 63 

“The relevant provisions of the Code of Banking Practice apply to this facility 
agreement if you are an individual or small business”.64  

In the banks recent case of National Australia Bank Limited v Rice [2015] VSC 
10, the Supreme Court of Victoria confirmed in its ruling that the Code of 
Banking Practice is part of the legally binding contract.65 Despite conceding this 
position in court, the bank appealed this ruling.66  

Indeed, the ABA on behalf of the NAB and other subscribing banks confirms in 
its “Code of Banking Practice – FAQs” that:  

“When your bank adopts the Code, it will become a binding agreement 
between you and your bank.”67  
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While the ABA notes that the current version of the Code is not legislation, it 
states:  

“Banks that adopt the Code are considered to being contractually bound by 
their obligations under the Code.”68  

Clause 3 of the Code confirms:  

“If this Code imposes an obligation on us, in addition to obligations applying 
under a relevant law, we will also comply with this Code except where doing 
so would lead to a breach of a law.” 69 

Outside the Law  

The failure of the banks’ self-regulatory code compliance body, the CCMC, has 
enabled the NAB to act outside the law in regards to protecting the right of its 
customers. In fact, it might be said that the NAB and other subscribing banks 
paid the CCMC to ensure they would not have to comply with the Code, which 
was part of their customers’ contracts.70  

The role of the CCMC, as the independent code monitoring body appointed by 
the banks under the Code, was severely restricted by the unpublished 
constitution, which both limits its authority to investigate complaints, and 
ultimately deceives the NAB customers. In being complicit to this deception, the 
CCMC was set up by the banks as their second agent.71  

Regulator without Powers 

The CCMC, as the second pillar of the financial regulatory system in Australia, 
is severely restricted by its unpublished constitution, which both limits its 
authority to investigate complaints, and ultimately misleads the NAB’s 
customers.72 

The arrangement between the banks and the CCMC highlights that even in 
limited cases where the CCMC has the authority to act, its authority has been 
so restricted as to be largely ineffective.73 

The CCMC, in its 2014 Annual Report, states that in the 2013/14 financial year, 
the 18 banks that adopted the Code investigated 1,099,272 disputes, under 
their internal dispute resolution schemes. Of these disputes, the banks were 
reported to have found that they had breached the Code only 5,762 times.74  

This number is simply too low to warrant the view that the regulatory system for 
banking in Australia adequately protects many millions of customers.75  

Restrictions 

Clause 8.1 of the Constitution restricts the CCMC (referred to in the constitution 
as the ‘Committee’) and its power to investigate a dispute, if: 

(b) the Committee is, or becomes, aware that the complaint: 

 (i) is being, or will be, heard…by another forum. 76 
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Thus, where a dispute is, or claimed by a bank to be heard in another ‘forum’, 
means that the CCMC no longer has the authority, or the responsibility, to 
consider the complaint.77  

For the purposes of Clause 8.1, a ‘forum’ is classified as: 

“Any court, tribunal, arbitrator, mediator, independent conciliation body, 
dispute resolution body, complaint resolution scheme (including, for the 
avoidance of doubt, the FOS scheme) or statutory Ombudsman, in any 
jurisdiction. 78 

This means that should the NAB, at its discretion, simply escalate a complaint 
to the court or another “forum”, its individual and small business customers 
relinquish their rights to have a matter referred to the CCMC. As such the 
decision that followed the Martin Committee’s recommendations whereby bank 
disputes could be arbitrated cheaply, quickly, and fairly outside the courts has 
been dishonestly engineered, with the support of the CCMC, outside the 
intended purpose of the Code. Furthermore, its constitution was kept from 
customers for a period of 10 years, causing customers such as the Priestleys 
and other farmers’ to unwittingly surrender their rights.79  

The CCMC, Unknown Regulator 

The CCMC, in its 2014 Annual Report, stated:80 

“The small number of allegations received from consumers and small 
businesses for investigation each year remains a concern”.  

Of the 1,093,510 disputes lodged with subscribing banks, only 42 were referred 
to the CCMC. Meanwhile, the CCMC reports that there were only 4,854 visitors 
to its website in 2013-14. With regard to these figures, it is clear that the CCMC 
and its compliance functions lack public awareness.81 

One of the major causes of this is that the Code did not require the NAB to 
inform their customers of the CCMC’s existence, or of their right to lodge 
breaches of the Code and complaints with the CCMC. As a result of this 
inconsistency, the code subscribing banks, including the NAB, only publicise 
customers’ right to lodge complaints with the CCMC in an extremely minimal 
way.82 Therefore, it is no surprise that the CCMC does not receive more 
complaints. 

It is evidenced by the very small fraction of cases identified by the banks’ 
internal dispute resolution schemes, and complaints addressed by its self-
regulatory body, the CCMC, that the systems put in place simply did not work 
to protect the Priestleys and other customers. As a result, the court system was 
the only avenue of address for the Priestleys’ concerns to protect themselves 
from the heavily resourced NAB for its breaches of contract under the Code.  

The Priestleys’ case highlights the barrier for all NAB’s agribusiness customers, 
in light of the extremely high costs of litigation and the banks’ considerable 
financial resources. These provide the bank a vast advantage.  

As the Federal Attorney-General, the Hon. George Brandis, MP said:  
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“Unless you are a millionaire or a pauper, the cost of going to court to protect 
your rights is beyond you… the costs of legal representation an court fees 
mean that ordinary Australians are forced either to abandon their legitimate 
claims or enter the minefield of self-representation.” 83 

By changing the purpose of the Code, the dispute resolution mechanisms have 
constrained the powers of the CCMC. As a result the banks, including the NAB, 
have denied customers ‘consumer protections’ they claimed existed.84  

Summation: 

When the Priestleys signed the NAB agreement in 2004, they believed they 
would be protected under the contract. It is now apparent, having read the 
TSBC’s submission that the bank relied on the constitution to dismiss Chris and 
Claire Priestleys’ rights by directing them to Farm Debt Mediation.   

The banks senior managers and directors will have understood all of the issues 
set out in the TSBC submission, which continued for ten years. This review paper 
requires the NAB to accept the recommendations of the Martin Committee on 
fraud, that “banks provide opportunity for customers to report suspicions of fraud 
and corruption.”  

Yours sincerely, 

 
Russell Cousins 
Chairman 
Counter Corruption Analysts 
Suite 101, 15 Albert Avenue 
BROAD BEACH QLD 4218 
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